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TRUSTEE LIABILITY INDEMNITY INSURANCE
1 Nature of insurance

Insurance is a contract between insurer and insured whereby the insurer, in return for a payment (the premium) indemnifies or compensates the insured in the event of what is covered by insurance actually happening.

2 Mandatory insurance

There are certain insurance contracts that one must enter by law such as drivers’ third party motor accident cover and employers’ liability for harm caused to employees.  Professional bodies may require their members to contract for professional indemnity insursnce, and local authorities may require public liability insurance in respect of certain activities.  However, there is no mandatory insurance requirement for trustee liability.

3 Voluntary insurances


3.1 Otherwise it is entirely a matter of choice as to what insurance cover is sought even for occupiers’ liability, public liability.  Insurance premiums vary but can be relatively expensive so it is a matter of jugement as to whether a possible event should be covered and, if not covered, what might be the financial consequences if the event happened.

3.2 A decision to seek cover must always be based on an assessment of risks.  The Risk Register may be a good checklist of risks which may be worth covering such as (and the list is not exclusive): damage to premises and equipment, the operation of the motor vehicle fleet, product liability insurance (even to cover free gifts as required by the Consumer Protection Act), bad debts, and critical staff protection cover.

4 Trustee Indemnity Insurance

4.1 This  is cover for the results of mistakes made by trustees in the course of the exercise of their duties as trustees.  Ex facie, it is an attractive option but regard should be had to the following matters.

4.2 Insurance will not cover those insured who behave criminally or negligently (with the exceptions of the mandatory insurances).

4.3 The duty of a trustee is to act prudently using his best endeavours to carry out the purposes of the trust for the benefit of the beneficiaries.  Any failure so to act may be regarded by the courts, if challenged, as being outside the cover of the policy.  Halsbury Statutes Voume 48 records that trustees must act with such a degree of prudence as a person of ordinary intelligence and diligence may necessarily be expected  to display in conduct of his own affairs.  Farwell J said, in Re Lord De Clifford’s Estate, Lord De Clifford v Quilter (1900) 2 Ch 707: ‘I am not prepared to say that a trustee has acted honestly and reasonably and ought fairly to be excused as a trustee merely on the ground that he has acted in exactly the same way with respect to his own money.  The fact that he has acted with equal foolishness in both cases will not justify relief under this statute’.

4.4 The Charities Act 2006 now provides that charities may purchase trustee indemnity insurance without trustees having to seek to amend any trust instrument which does not give the requisite power.  Previously, trust funds could not be spent in this way unless the trust instrument or the Charity Commission so allowed.  However this does not mean that the Commission is encouraging such insurance.

4.5 Some matters which may worry trustees who are acting honestly and reasonably may be covered by other policies (such as claims for racial discrimination and unfair dismissal).  In the event of liquidation, the incorporation of a trust as a limited liability company will provide a limitation on the liability of all members (including trustees) in respect of contractual debts.  Trusts that are not incorporated   should consider so doing but, where they do not, any relevant insurance must be scutinised to ensure that real cover is provided.

4.6 Trustees act together but their liability is both joint and individual.  So it is required of them to ensure, as far as is possible, that all matters are discussed, that decisions are taken by at least a majority of trustees at properly convened meetings, and that no trustee has delegated authority or opportunity to bind his fellow trustees without their knowledge and agreement.

4.7 A recent survey by the auditors, Baker Tilly, reported that 60% of (trustee) respondents had trustee liability indemnity insurance but only 52% (ie 31.2% of those with insurance) thought it worth the premium, and only 45% thought it important in recruiting new trustees.

4.8 It is rare for trustees to be held personally liable where they have acted in good faith – indeed the Charity Commission can now relieve trustees of personal liability where they have acted honestly and reasonably where previously this could only be done by the court.  If trustees were not so relieved in any particular circumstances, it is unlikely that an indemnity insurance policy would cover them.

4.9 Trustees are liable for what happens during the period of their trusteeship even after they retire.

5 Summary

The essential question that trustees need to address before seeking Trustee Indemnity Insurance is: what could possibly happen that would make them liable yet would not allow them to be excused by the Charity Commission but would be covered by such insurance. An answer is difficult to find giiven that the charity iteslf is covered by the usual insurance policies for normal operations.
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