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LIABILITIES OF DIRECTORS AND TRUSTEES

(Notes:    (i)
Liabilities of directors of incorporated companies and of trustees of charities are similar as shown below.  


(ii)
In the case of corporations registered as charities, the directors must be the trustees and the trustees must be the directors- simply because the former manage the assets of the corporation while the latter manage the trust assets and corporation and charity are one and the same so their managers must also be the same.


(iii)
In learned and professional societies, the directors/trustees are usually described as council members and collectively as the Council but this or any other description does not affect the legal responsibilities they hold as company directors and as trustees.  For convenience, in these notes, the terms director and trustee are used.


(iv)
In unincorporated societies, the managers are those elected under the constitution to manage the resources of the society.  They are not governed by the Companies Act being unincorporated but are governed by the Charities Acts if the society is registered as a charity)

1
COMPANIES
(a)
Incorporated companies may be Chartered corporations or limited liability companies with shareholders (in trading companies) or with members (in guarantee companies).  The directors of both limited liability companies are governed by the Companies Acts and any other relevant legislation whereas chartered corporations are governed by the general law (although courts might have regard to company law when deciding what is the general law applicable to a particular situation).

(b)
Company directors of limited liability companies must direct the business and resources of the company in conformity with the objects and powers of the company and the operational rules given in the memorandum and articles of association, with the provisions of the Companies Acts and any other legislation, and subject to the directions of the shareholders/members as expressed in general meeting.  Directors of Chartered corporations are under the same duties save that the general law should be substituted (in all but a few minor matters) for the Companies Acts.

(c )
Directors are not necessarily required to engage in routine management or to give all their time to the company’s affairs.  They may appoint competent managers to conduct the company’s business whom they will direct, BUT they must satisfy themselves that such managers are competent and are carrying out their orders.  How they do this will depend in part on the nature of the business but a useful test that directors may apply to themselves is what answer they could give in court if they were asked what steps they had taken to satisfy themselves that the managers were carrying out their orders competently.  Attendance at board meetings considering relevant reports is only one way and other checks must be operated from time to time.  


(d)
They are agents of the company (which is the principal effected by the decisions of members in general meeting) and so they are subject to the law of agency which grants them only those powers expressly or impliedly delegated to them by the constitutional documents and by the members in general meeting.  If they exceed those powers, they become personally liable for any resulting loss.  If they do not exceed those powers even though their decisions may have resulted in loss, they will not be personally liable unless it can be shown that they did not act in good faith.  In such circumstances, it will be the company that is liable.

(e)
They must also act with such skill as they may be expected to possess given their experience and qualifications.  They will be liable in negligence where their decisions are perverse or irresponsible - such liability being for their breach of duty as directors rather than the contractual failure of the company although the company will be primarily liable for the loss resulting from such failure but may recover from its directors.

(f)
There is a clear duty in the Companies Act and in Common Law that those, such as directors, who are placed in a fiduciary position, must not allow their personal interests to impinge on their duties.  This is addressed by a requirement that a director shall declare a personal interest in any matter that concerns the company at the earliest opportunity and that his fellow directors shall then decide how to manage such a possible conflict - often by requiring him to withdraw from the discussion and voting on that issue. 

(g)
Directors may insure to cover the consequences of their genuine or reasonable mistakes (subject to such a power in the constitution) but not for the consequences of negligence or criminality (see FST Guidance note on Indemnity Insurance).

(h)
All these matters cannot be excluded by agreement and they apply whether they are unpaid volunteer or paid executive or non-executive directors.  If they are paid for their services as directors, they must also act in conformity with their contract of service and any failure might result in an action by the company for breach of contract.

(i)
Directors act as a board/committee and their decisions reflect their collective will.  Any director who dissents in respect of a particular decision is expected to accept the majority decision (in which event he is bound by it and becomes liable also for any result of that decision). He may require his dissent to be minuted but he remains liable.  The only way to avoid such liability, is to resign as a director immediately.

(j)
Note also that directors may exercise their discretion in respect of ex gratia payments to the benefit of the company where appropriate. In Hutton v West Cork Railway (1883) it was held that the directors of a commercial company must act in the economic interests of the members of the company and it is not necessarily incompatible with this for the directors to confer ex gratia benefits on the company's employees, on the basis that having contented employees may well be in the interests of the company's members. The hypothetical illustration given by Bowen LJ was that of a tea party provided by the directors of a company to its employees, at which "cakes and ale" were to be available. The tea party was not part of the contract of employment. He said: the law does not say that there are to be no cakes and ale, but only such cakes and ale as are for the benefit of the company.  In other words, the test for validity of the ex gratia expense was the positive effect of it on the morale of the company's employees.
2
UNINCORPORATED SOCIETIES
The above notes apply equally to those who are responsible for directing the affairs of unincorporated societies with the exception that it is the general law rather than the Companies Acts that apply.

3
CHARITIES 
(a)
Charities registered with the Charity Commission (and there is a duty on all bodies that would be considered to be charitable in law so to register) are incorporated or unincorporated bodies.  Thus, what has been written in 1 and 2 supra must apply also to the trustees of charities but there are also the following qualifications.

(b)
Charities are managed by trustees who hold (in the case of unincorporated bodies) or manage (in the case of corporations) the assets of the charity for the beneficial purposes laid down in the trust instrument (which is the Royal Charter or the memorandum and articles of association of an incorporated company - or what constitutional documents will be required for the proposed CIO by which the Charity Commission will have powers of incorporating charities).

(c )
Trustees are responsible to the members in general meeting if incorporated and, whether incorporated or not, to the beneficiaries through the Charity Commission for the management of the assets (see (b) supra).  They are subject to the Charities Acts (as well as the Companies Acts where the charity is incorporated under company law and to the general law where incorporated by Royal Charter).

(d)
The actual duties and liabilities of trustees are similar to those of directors although they have an extra layer of accountability to beneficiaries through the Charity Commission to whom beneficiaries may complain if dissatisfied with the actions of the trustees.  Thus the option of resignation is very real where the trustee feels that the demands of members in general meeting is incompatible with his responsibilities to the beneficiaries - not necessarily the same people as is clearly shown by professional institutions where the beneficiaries (of professional development and regulation of practitioners) are the general public whereas the members are the practitioners themselves!
Should a trustee not resign, he may be removed by the Commission if the beneficiary’s complaint is upheld and, whether he resigns or is removed, he can be sued for breach of trust.

(e)
The liability of trustees is not entirely clear.  What is beyond doubt is that breach of trust is a serious matter because the essence of trusteeship is that the trustee is ’trusted’ with management (and, unless the charity is incorporated, possession) of the assets for the beneficiaries.  In the exercise of such trust, trustees are expected to take the precautions that any prudent person would take in the management of their own affairs and, where they are professionals, their duty of care is inferentially higher in that respect (and they may still need to take external advice if their experience in the actual matter concerned is limited).  Farwell J said in Re Lord De Clifford v Quilter (1900) that ‘I am not prepared to say that a trustee …. ought to be excused as a trustee merely on the ground that he has acted in exactly the same way with regard to his own money.  The fact that he has acted with equal foolishness in both cases will not justify relief under this statute’.

However, it appears that most trustee duties may currently be qualified by appropriate exemption clauses included in the trust instrument.  The Court of Appeal held in Armitage v Nurse (1998) that an exemption clause in a trust instrument could exclude a trustee from liability for loss or damage to the property  ’no matter how indolent, imprudent, lacking in diligence, negligent, or wilful he may have been, so long as he has not acted dishonestly’.  
This decision may be overturned by the House of Lords at some stage in the future and it did concern a private trust rather than a charitable trust so courts may not follow it in latter cases, and cannot do so where the charity is incorporated under the Companies Acts because Section 310 of the 1985 Act renders ineffective any provision in the articles of association or in any contract with the company to exempt any director (and therefore trustee) from, or indemnifying him against, any liability in respect of negligence, default, breach of trust or duty.

(f)
It may be that that exemption from liability clauses help to attract suitable persons to serve as trustees but the law does not normally allow trustees to make any personal benefit from their trusteeship.  This has the effect of forbidding trustees to be paid for their services as trustees unless power is given in the trust instrument or the Charity Commission especially approves.  Trustees may be paid, however, for services (such as professional services) that they give additional to their trustee duties if the board of trustees decides that provision of services by that trustee is more advantageous that seeking external provision.  Trustees may recover approved expenditure such as travelling expenses to meetings and even to participate freely in trust activities which are organised for the benefit of the beneficiaries where it is considered advantageous to the charity that they do so thus the  Hutton case (see 1(j) supra) is likely to apply to charities as well.

(g)
Trustees can purchase indemnity insurance using trust funds but as such insurance will only cover the result of circumstances where the trustee is not at fault, it may be difficult to discover what it can cover!  Furthermore, the faultless trustee may apply to the Charity Commission for relief from the consequences of  his bona fide actions - formerly this could only be done through the courts (see FST Guidance note on Indemnity Insurance).

4 CHIEF EXECUTIVES
Neither charities nor most incorporated companies have to appoint a Secretary – strangely enough given that the governors of both need professional advice and a person on whom documents can be served while members and beneficiaries need someone to ensure that the governors comply with both the relevant law and the constitution.

However, many of the larger organisations do appoint chief executives to undertake the organisation’s business.  Such employees may be directors and/or trustees but there is a good argument for their not so being because of obvious conflicts of interest that may arise.  However, they should always be expected to attend meetings of the directors/trustees.
Such appointments are delicate ones: governors serve for limited tenure while chief executives may serve for years.  The result often is that long-serving chief executives can be more knowledgeable about the organisation’s business that any of the governors: knowledge is power giving rise to the risk that the governors invest too much reliance upon the decisions of the chief executive allowing him to formulate policy as well as to implement it.
Legally, their relationship is that of principal and agent.  The chief executive is the agent of the governors and only has the authority given to him by the trust instrument, or delegated by the governors, or able to be inferred by other parties because of the situation.  Thus it is the duty of the governors to appoint a competent and able person as chief executive who understands his responsibilities and those of his masters, and then to supervise what he does because, as with all principals and agents, they are responsible for the agent’s acts.
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